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KNOW YOUR RIGHTS: EMERGENCY MEDICAID FACT SHEET 

What is Emergency Medicaid?  

Medicaid is a government program that provides health insurance to millions of low-

income individuals and families. Unfortunately, immigrants without legal status cannot 

receive insurance through Medicaid. But, these immigrants can receive Medicaid for 

limited periods of time due to an emergency. This is called “Emergency Medicaid.”  

How do I know if I get Emergency Medicaid? 

To qualify for Emergency Medicaid, you must meet Medicaid’s income and other eligibility 
criteria. For example, you must be low-income and be a resident of the state where you 
are applying for Emergency Medicaid. To qualify for Emergency Medicaid, you must also 
suffer from an “emergency medical condition”.  

What is an Emergency Medical Condition?  

It is up to your doctor to determine if your illness or injury is as an emergency medical 

condition. In general, it is a condition that could place your health in serious danger without 

immediate medical attention. Not all serious medical conditions are emergency medical 

conditions under the law. Here are some examples of conditions that might qualify as 

emergency medical conditions: 

• Asthma Attack 

• Cancer 

• Stroke 

• Coma 

• Head injury 

• Seizures 

• Severe infections 

• Heart, liver or renal failure 

Certain procedures, such as organ transplants, cannot be covered under the Emergency 

Medicaid program – no matter how much you need them.  

Your Emergency Medicaid coverage lasts only for as long as you are experiencing an 

emergency. Once your medical condition has been stabilized, your coverage will end. 

Emergency Medicaid will not cover your long-term care needs.  



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

How do I apply for Emergency Medicaid? 

The process for applying for Emergency Medicaid varies by state. Staff from hospitals 

and social service offices, which process Medicaid applications, should be able to assist 

you with the application. You can also seek assistance with your application from some 

legal services organizations and community based groups.  

If you have any questions or would like more information about anything covered in this fact 

sheet, please contact the New York Lawyers for the Public Interest (NYLPI) at 212-244-

4664 and ask for the Health Justice Program.   
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KNOW YOUR RIGHTS:  

EMERGENCY MEDICAL TREATMENT & ACTIVE LABOR (“EMTALA”) 

FACT SHEET 

EMTALA is a federal law that requires hospitals to provide emergency treatment to 
anyone who needs it, regardless of their immigration status or ability to pay. EMTALA 
helps to make sure that hospitals do not “dump” patients who are uninsured, under-
insured or unable to pay for emergency care.  
 
What Are My Rights Under EMTALA? 

• The hospital must post a sign in the emergency room notifying you of your rights 
under EMTALA. 

• If you go to the emergency room and request treatment, the hospital must screen 
you to determine whether you are suffering from an emergency medical condition. 
The hospital may not delay screening you to inquire about your insurance or 
immigration status or ability to pay. 

• If the hospital determines that you are experiencing an emergency medical 
condition, the hospital must either stabilize you or transfer you to an appropriate 
facility, if doing so would be in best medical interest.  

• You may only be transferred to an “appropriate facility.” This means the place 
where you are transferred must agree to treat you before your transfer. It must also 
have space available space and a qualified provider to care for you.    

 
 
 What Else Should I Know? 

• EMTALA only applies to emergencies. It does not cover long-term or follow-up 
care.  

• If the hospital screens you and determines that you are not experiencing a 
medical emergency, the hospital doesn’t have to provide you with further 
treatment.  

• EMTALA only requires hospitals to treat you during an emergency. Hospitals can 
still bill you for the care they provided.  

• Once you are admitted to the hospital and become an in-patient, EMTALA no 
longer applies.  

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

What Can I Do if I Think a Hospital Has Violated My Rights Under EMTALA? 
 
If you think that a hospital has violated your rights under EMTALA, you can file a 
complaint with the Centers for Medicare & Medicaid Services (CMS), the government 
agency responsible for enforcing EMTALA. If CMS finds that the hospital violated your 
rights, it can fine the hospital or prohibit it from participating in the Medicare program. You 
may also file a private lawsuit against the hospital that violated your rights. If you win your 
lawsuit, the court may award you money damages or require that the hospital comply with 
EMTALA.  
 

If you have any questions about your rights under EMTALA or would like help filing a 
complaint, please visit the Centers for Medicare & Medicaid Services (CMS) website at 
https://www.cms.gov/EMTALA/ for more information. If you are in New York, please contact 
the New York Lawyers for the Public Interest (NYLPI) at 212-244-4664 and ask for the 
Health Justice Program.   



 

 

  PRUCOL 

Medicaid Eligibility for Undocumented Immigrants 

WHAT IS PRUCOL? 

 Most undocumented immigrants are ineligible for Medicaid. However, in various states around the 

country, some undocumented immigrants may be eligible for full Medicaid coverage. PRUCOL persons 

are undocumented immigrants who are “Permanently Residing under Color of Law.” PRUCOL is not an 

immigration status or a path to citizenship; rather, it is a public benefits eligibility category through which 

certain undocumented immigrants can apply for Medicaid.  

To receive Medicaid under PRUCOL in New York, you must meet the Medicaid income and residency 

requirements and one of the following eligibility conditions. Other states may have different requirements. 

 

WHO IS ELIGIBLE? 

• Parolees admitted into the U.S for less than a year  

• Persons residing in the U.S. under an Order of Supervision  

• Persons who have been granted an indefinite stay of deportation for humanitarian reasons  

• Persons who were granted an indefinite voluntary departure (a status granted before 1996) 

• Persons on whose behalf an immediate relative petition (I-130) has been approved 

• Persons who have submitted “properly filed” applications for legal permanent resident status  

• Persons granted stays of deportation for humanitarian reasons  

• Persons granted deferred action status (DREAM Act-eligible youth can apply for this status)  

• Persons who entered and have continuously resided in the U.S. since before January 1st, 1972  

• Non-citizens who have been found to be deportable, but who have met a period of continuous 
residence and have filed for and been granted suspension of deportation  

• Other persons living in the United States with the knowledge and permission or acquiescence of the 
United States Citizenship and Immigration Services (USCIS) and whose departure the USCIS does 
not contemplate enforcing. Examples include but are not limited to the following:  

o Permanent non-immigrants pursuant to Public Law 99-239 (applicable to Citizens of the 
Federated States of Micronesia and Marshall Islands) 

o Applicants for adjustment of status, asylum, suspension of deportation or cancellation of 
removal, or deferred action  

o Persons granted extended voluntary departure, or Deferred Enforced Departure (DED), for a 
specified time due to conditions in their home country 

o Persons granted Temporary Protected Status 
o Persons having a K, V, S, or U visa. 
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Sources: Citizenship and Alien Status Requirements  for the Medicaid Program (http://www.health.ny.gov/health_care/medicaid/publications/docs/adm/04adm-7.pdf); 

Documentation Guide, Immigrant Eligibility for Health Coverage in New York State (http://www.health.ny.gov/health_care/medicaid/publications/docs/adm/04adm-

7attd1.pdf) 

Please go to your local Medicaid office to apply. If you think you are PRUCOL-eligible but have 

been denied Medicaid coverage, please contact the New York Lawyers for the Public Interest 

(NYLPI) at 212-244-4664 and ask for the Health Justice Program.   



 

 

 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

LANGUAGE ACCESS LEGAL CHEAT SHEET 

A number of laws exist at the federal level to ensure that patients who are Limited English Proficient 

(LEP) can access health care in their own language.  The purpose of this guide is to provide a 

synopsis of each of these laws so that advocates and patients can better understand the existing 

legal infrastructure related to language access in the health care setting.  Laws may exist at the 

state and local level that provide additional protections to LEP patients.  

 

NOTE: If you are reading this document online, it is possible to click on the name of each law 

discussed below and link directly to its text.  For those reading hard copies of the guide, the URL to 

access the full text of each law is provided in brackets at the end of its description. 

 

FEDERAL LAWS RELATED TO LANGUAGE ACCESS 

 

Title VI of the Civil Rights Act of 1964 (42 U.S.C. §2000d, et. seq.): Provides that no person shall “on 

the ground of race, color, or national origin, be excluded from participation in, be denied the benefits 

of, or be subjected to discrimination under any program or activity receiving Federal financial 

assistance.”  Failure to provide linguistically-appropriate services has been interpreted by the U.S. 

Supreme Court to be discrimination on the basis of national origin under Title VI.  (See: Lau v. 

Nichols, 1974.) [http://tinyurl.com/3p5ays9] 

 

Department of Health and Human Services Regulations (45 C.F.R. §80.1, et. seq): HHS regulations 

interpreting Title VI prohibit federal aid recipients from utilizing “criteria or methods of administration 

which have the effect of subjecting individuals to discrimination because of their race, color, or 

national origin.”  The emphasis on “effect” is important because it means that a federal aid recipient 

does not have to act in an intentionally discriminatory fashion in order for HHS to take action against 

it for violating Title VI.  It is sufficient that an entity’s actions have a discriminatory impact in order for 

HHS to commence an enforcement action.  Failure to provide language access has a discriminatory 

impact on the basis of national origin.  [http://tinyurl.com/oznvad]. 
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Executive Order 13166: Improving Access to Services for Persons with Limited English Proficiency: 

Requires each federal agency to “work to ensure that recipients of Federal financial assistance… 

provide meaningful access to their LEP applicants and beneficiaries.” 

[http://www.usdoj.gov/crt/cor/Pubs/eolep.htm]  

 

Department of Health and Human Services Guidance Regarding National Origin Discrimination 

Affecting Limited English Proficient Patients (68 Fed. Reg. 47311): Requires federal aid recipients 

“to take reasonable steps to ensure meaningful access to their programs and activities by LEP 

persons” based upon a four-factor standard: (1) the number or proportion of LEP patients to be 

served by the aid recipient; (2) the frequency with which LEP individuals will interact with the aid 

recipient; (3) the nature and importance of the activity involved; (4) the resources available to the aid 

recipient.  [http://www.justice.gov/crt/about/cor/lep/hhsrevisedlepguidance.pdf] 

 

National Standards on Culturally and Linguistically Appropriate Services (CLAS): Issued by the 

Office of Minority Health at HHS; standards 4-7 on Language Access Services are requirements for 

all federal fund recipients.  [http://tinyurl.com/gap9h] 

 

Medicare Regulations for Medicare Advantage Program (42 C.F.R. §§422.2264 & 422.112): 

Medicare Advantage plans, which are private health plans receiving Medicare payments, are 

required to provide multilingual marketing materials in those areas where there is a significant non-

English speaking population.  Medicare Advantage plans must also ensure that services are 

provided in a culturally and linguistically competent manner to all enrollees.  

[http://tinyurl.com/2yeqny] 

 

Medicaid Managed Care Requirements (42 C.F.R. §438.10): Under the federal rules governing 

Medicaid managed care, states must identify the major non-English languages spoken by enrollees 

and potential enrollees in the state and make written information available in those languages. 

Managed care organizations participating in the program must make oral interpretation services 

available to enrollees free of charge, and they must notify enrollees about the availability of such 

services. [http://tinyurl.com/o8eqmp] 

 

 

 



 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ADDITIONAL RESOURCES 

 

GOVERNMENT 

U.S. Department of Health and Human Services, Office of Civil Rights: 

http://www.hhs.gov/ocr. 

 

Let Everyone Participate: A government portal for information related to language access 

programs and policies. http://www.lep.gov.   

 

 

NON-GOVERNMENTAL 

National Health Law Program, Language Access Resources: National public interest law 

firm that seeks to improve health care for America’s working and unemployed poor, 

minorities, the elderly and people with disabilities; website provides a range of legal and 

non-legal materials related to language access. 

[http://www.healthlaw.org/index.php?option=com_content&id=239&Itemid=196] 

If you have any questions or would like more information about anything covered in this 

guide, please contact the New York Lawyers for the Public Interest (NYLPI) at 212-244-

4664 and ask for the Health Justice Program.   
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KNOW YOUR RIGHTS:  

 
MEDICAL DEPORTATION & YOUR FEDERAL DISCHARGE RIGHTS  

What is Medical Deportation?  

Medical deportation refers to the practice in which hospitals send uninsured 

undocumented immigrants in need of long-term care back to their home countries outside 

of the federal immigration process, placing the health and safety of these immigrants in 

jeopardy.  

Nearly all hospitals are required to fulfill certain obligations with respect to how patients 

are discharged. This fact sheet provides a general overview of these obligations under 

federal law. Your individual state may have more robust discharge laws that afford patients 

additional protections. Knowledge of these obligations at both the state and federal level 

can help prevent unlawful discharges that place the health and well-being of 

undocumented patients in at risk.  

What is Discharge Planning?  

Discharge planning refers to the process by which social workers, nurses and doctors help 

prepare patients to leave the hospital. Discharge planning services may include helping 

patients to understand their medication needs or facilitating their transfer from the hospital 

to nursing homes or rehabilitative centers. In the medical deportation context, many 

undocumented patients may be discharged without adequate planning and preparation.  

What are Your Rights?  

Under federal law, all hospitals must have a discharge planning process that applies to all 

patients – regardless of immigration or insurance status. Any patient (or patient 

representative) can request a discharge plan, even if hospital staff does not feel that one 

is necessary. Here are the hospital’s discharge responsibilities: 

• The hospital must evaluate patients in a timely manner to determine if the patient 
will negatively affected without adequate discharge planning.  

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

• The hospital must discuss the results of the evaluation with the patient (or 
patient’s representative) and include a copy in the patient’s medical records.  

• Upon request of the patient, a family member or the patient’s doctor, hospital staff 
must help arrange for the services the patient needs following discharge.   

• The hospital must reassess the appropriateness of the patient’s discharge plan if 
the patient’s medical needs change.  

• The hospital must counsel the patient and patient’s family to help them prepare for 
discharge.  

• The hospital must provide the patient with a list of home health aides or nursing 
facilities that serve the area the patient lives in and are available to the patient (if 
such services are specified in the patient’s discharge plan). 

• Patients can only be discharged to “appropriate facilities, agencies, or 
outpatient services” that can meet the patients’ needs and comply with federal 
and state health and safety standards. This means the hospital cannot simply 
dump a patient, without helping the patient get the post-discharge care she needs. 
This requirement is particularly important in the medical deportation context where 
hospitals send patients back to their home countries without making sure that 
there are hospitals or agencies available to meet the patients’ needs. 

If you have any questions about your discharge rights as they relate to the issue of medical 

deportation or otherwise, please contact the New York Lawyers for the Public Interest 

(NYLPI) at 212-244-4664 and ask for the Health Justice Program.   
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KNOW YOUR RIGHTS:  

 
MEDICAL DEPORTATION & YOUR DISCHARGE RIGHTS IN NEW JERSEY 

What is Medical Deportation?  

Medical deportation refers to the practice in which hospitals send uninsured 

undocumented immigrants in need of long-term care back to their home countries outside 

of the federal immigration process, placing the health and safety of these immigrants in 

jeopardy. 

Hospitals engaging in this practice may be violating patients’ discharge rights. This fact 

sheet provides a general overview of these rights under New Jersey state law. 

What is Discharge Planning?  

Discharge planning refers to the process by which hospital staff, including social workers, 

nurses, and physicians, help prepare patients to leave the hospital. Discharge planning 

services may include helping patients understand their diagnoses and medication needs 

or facilitating their transfer from the hospital to nursing homes or rehabilitative centers. In 

the medical deportation context, hospital staff may discharge undocumented patients, 

many of whom have serious continuing health care needs, without adequate planning and 

preparation. These patients may find themselves transported back to their home countries 

unable to access the medical services they need to survive. 

What are Your Rights?  

All patients – regardless of their insurance or immigration status – have certain discharge 

rights, including the right to appeal a discharge. Here are your rights:  

• The hospital must begin planning for your discharge within 24 hours of 
your admission, modifying your plan as necessary to meet your health 
needs.   

• You can only be discharged upon a doctor’s order.  
 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

• If you require post-discharge care, the hospital must help arrange that care 
for you.  

• You and your family have the right to participate in your discharge 
planning. 

• Upon discharge, you must receive written instructions about follow-up care 
and medications, if necessary. In addition, you must receive the telephone 
number of a contact person at the hospital to call in case you have any 
questions related to your discharge.  

• You have the right to appeal your discharge and must be informed of the 
appeal process. 

 

If you feel like you are being discharged too soon or improperly, please contact the Health 

Justice Program at New York Lawyers for the Public Interest (NYLPI) at 212-244-4664 

and we may be able to connect you to someone who can help.  

 

How Can You Appeal Your Discharge? 

If you question the appropriateness of your discharge plan or the availability of the 

health care services in your discharge plan, you can appeal your discharge by 

contacting a social worker or patient advocate at the hospital where you received health 

care services. 
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KNOW YOUR RIGHTS:  
 
MEDICAL DEPORTATION & YOUR DISCHARGE RIGHTS IN NEW YORK 

What is Medical Deportation?  

Medical deportation refers to the practice in which hospitals send uninsured 

undocumented immigrants in need of long-term care back to their home countries outside 

of the federal immigration process, placing the health and safety of these immigrants in 

jeopardy. 

Hospitals engaging in this practice may be violating patients’ discharge rights. This fact 

sheet provides a general overview of these rights under New York state law. 

What is Discharge Planning?  

Discharge planning refers to the process by which hospital staff, including social workers, 

nurses, and physicians, help prepare patients to leave the hospital. Discharge planning 

services may include helping patients understand their diagnoses and medication needs 

or facilitating their transfer from the hospital to nursing homes or rehabilitative centers. In 

the medical deportation context, hospital staff may discharge undocumented patients, 

many of whom have serious continuing health care needs, without adequate planning and 

preparation. These patients may find themselves transported back to their home countries 

unable to access the medical services they need to survive. 

What are Your Rights?  

All patients – regardless of their insurance or immigration status – have certain discharge 

rights, including the right to appeal a discharge. Here are your rights:  

• Upon admission to the hospital, you must be given written notice of your 
discharge rights. 

• You have the right to a comprehensive discharge plan that meets your specific 
health care needs. 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

• You and your family have the right to participate in decisions about the care you 
will receive after leaving the hospital.  For instance, if you need rehabilitative care, 
you and your family can help decide where you will receive that care.  

• You must receive written and verbal information about the range of services 
available in your community that can help you meet your post-hospital needs.    

• You must receive a written notice stating that you are ready to be discharged 
(called a discharge notice) and a copy of a discharge plan before leaving the 
hospital, and you should have the opportunity to sign both. 

• You cannot be removed, transferred or discharged because of the type of 
insurance you have or your method of payment. You can only be discharged 
based on doctor’s orders that doing so will not create a medical hazard or is in 
your best interest. 

• You cannot be discharged until the services you need in your discharge plan are 
secured or reasonably available. 

• You have the right to appeal your discharge.  
 

If you feel like you are being discharged too soon or improperly, please contact the Health 

Justice Program at New York Lawyers for the Public Interest (NYLPI) at 212-244-4664 

and we may be able to connect you to someone who can help.  

How Can You Appeal Your Discharge?  

If you question the appropriateness of your discharge plan or the availability of the health 

care services in your discharge plan, you can appeal your discharge by calling the number 

listed on the discharge notice you receive. If you are still an in-patient, you must call no 

later than noon of the next working day after you receive the discharge notice. If you are 

no longer an in-patient at the time you wish you dispute the discharge, you must call no 

later than 30 days after receiving the discharge notice or 7 days after receiving your 

complete hospital bill, whichever is later. 



MEDICAL REPATRIATION INTAKE FORM 

Date of Intake: ____________________ 

Please complete this intake form to the best of your ability. Your client or client’s representative may be 

unable to provide answers to many of the questions asked below. This intake form is meant to serve only as a 

guide to help you gather useful information about your client’s case.   

 

I. PATIENT PERSONAL INFORMATION  

Name: _____________________________________ 

Address: ___________________________________ 

Phone Number: (H) ____________________________ (C) _______________________ 

Email: ______________________________________ 

Sex:  M F Date of Birth: __________ 

Primary or Preferred Language: ___________________ 

Occupation: ______________________ Employer: _____________________ 

Income: ______________________ 

Name of Guardian/Family Member to Contact: ___________________________ 

Relationship to Patient: ______________________________________ 

Guardian/Family Member Address: ______________________________________ 

Guardian/Family Member Phone Number: (H) ______________ (C) ______________ 

 

II. PATIENT IMMIGRATION INFORMATION  

Country of Birth: _____________________ 

Date of First U.S. Entry: ____________ Visa Type: ____________ 

Date of Last U.S. Entry: ____________ Visa Type: _____________ 

Current immigration status: __________________________________ 

Did the patient enter the U.S. with or without papers? If so, what kind of papers? 

____________________________________________________________________________________ 



Has the patient ever applied to get permanent residence or another type of immigration permit in the U.S.? 

____________________________________________________________________________________ 

Does the patient have any family members, who are in the United States? If so, who?  

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

 If yes, what kind of status does that family member have? ___________________________ 

 What is his or her relationship to the patient? ______________________________________ 

 Would this family member be willing to file a petition on the patient’s behalf? ____________ 

Has the patient ever cooperated in a criminal investigation in the U.S.? ________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

Has the patient ever been abused by his or her spouse or parents in the U.S.? Has the patient ever reported it 

to the police? __________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

Is the patient afraid that he or she will be harmed if he or she returns to the home country? 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

Has the patient ever committed a crime? If yes, please explain: _______________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

 

II. PATIENT MEDICAL INFORMATION  

Health Insurance Company/Plan (if applicable): __________________________________________ 

Patient’s Medical Condition: ____________________________________________________________ 

_____________________________________________________________________________________ 

Name of Hospital at which patient is receiving care related to medical condition:  

_____________________________________________________________________________________ 



____________________________________________________________________________________ 

Hospital Address: _______________________________________________________________ 

Hospital Phone Number: _________________________________________________________ 

Date(s) of hospitalization at this facility: ______________________________________________ 

Details relating to patient’s hospital visit/stay: _____________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

Name of Patient’s Treating Physician(s): 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

Contact person at current facility (social worker, doctor, administrator, etc.): ____________________ 

_____________________________________________________________________________________ 

Was the patient transferred to this hospital from another facility: Y  N 

 If Y, what is the name and address of the facility from which the patient was transferred? 

 ______________________________________________________________________________ 

 ______________________________________________________________________________ 

 If Y, when was the patient transferred to this hospital? ________________________________ 

If Y, how long did the patient receive care from the other facility before being transferred to the 

current hospital (list approximate dates): ______________________________________________ 

Has the patient received care relating to his or her medical condition from any other facilities? If Y, please list 

the name and address of the facility as well as the dates of treatment, if possible. 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 



_____________________________________________________________________________________ 

How much does the treatment provided to the patient cost? 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

Has the patient made any payments? If so, how much:  

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

Has anyone from the hospital provided the patient with information about health benefits, including 

Emergency Medicaid or financial assistance options? Y N 

 Please describe: _________________________________________________________________ 

 ______________________________________________________________________________  

 ______________________________________________________________________________ 

Has the patient ever applied for Emergency Medicaid: Y N 

If Y, what is the status of the patient’s application? _____________________________________ 

If N, why not? _________________________________________________________________ 

Has the patient received translation or interpretation services in his or her preferred or primary language 

during the course of his or her treatment at the hospital? Please explain._____________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

Has anyone at the hospital inquired about the patient’s immigration status? How so? ___________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

Has anyone from the hospital told the patient that he or she will be discharged from the hospital? When will 

the discharge occur?  

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 



_____________________________________________________________________________________ 

Does the patient have any long-term or continuing care needs? Please describe. _______________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

Has anyone from the hospital sought the patient’s consent or provided information about the potential risks 

or consequences of discharge? Explain. 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

Has anyone from the hospital mentioned the possibility of sending the patient back to his or her country of 

origin? Please describe.  

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

Has anyone from the hospital sought the patient’s consent to return to his or her country of origin? 

____________________________________________________________________________________ 

Did the patient sign any forms relating to his or her discharge? 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

Does the patient want to return to his or her home country? 

____________________________________________________________________________________ 

Has the hospital contacted a facility in the patient’s home country or made any arraignments to send the 

patient back to his or her home country? Explain.  



_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

If the patient has been discharged, did the patient receive a discharge plan? Did the hospital make 

arrangements for the patient’s long term care needs, if any? If applicable, has the hospital contacted the 

facility in the patient’s home country to verify that the facility can adequately care for the patient? 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

Has the patient contacted anyone from the consulate of his or her home country concerning his or her 

medical needs or potential discharge? Explain. 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

____________________________________________________________________________________ 

_____________________________________________________________________________________ 

Are there any legal or court proceedings going on concerning the patient’s transfer? Please describe. 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

Is any immigration or other government official involved in the patient’s case? Describe. 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 



_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

 

IV. ADDITIONAL NOTES  

  



INTEREST OF AMICI 

Amici curiae are scholars of Immigration Law who teach at American law schools, many 

of whom have had years of experience practicing in the Immigration Law field.  Amici’s 

expertise and experience places them in a position to provide vital assistance to the Court as it 

addresses the immigration-related issues posed by this case.   

Amici write to express their deep concern about [the hospital’s] attempt to obtain this 

Court’s authorization to transfer [name of patient] to a medical facility in his native country 

without [his or his guardian’s] consent.   Amici have reason to believe that such transfers, known 

colloquially as “medical repatriations,” are a common occurrence in the United States and urge 

the Court to recognize that such transfers amount to deportations carried out in violation of 

federal statutory and constitutional law.  Accordingly, amici believe that non-consensual medical 

repatriations as a practice must come to an end and that, in this case, the Court should deny [the 

hospital’s] proposed transfer plan.  

   

SUMMARY OF ARGUMENT 

[The hospital] seeks this Court’s authorization to effectuate a patient-transfer plan that 

calls for [patient] to be returned to his native country against his own free will; as such, it is 

tantamount to a deportation.   “Deportation” is defined as “[t]he act of removing a person to 

another country; esp[ecially] the expulsion or transfer of an alien from a country.”  See Black’s 

Law Dictionary (8th ed. 2004).
1
  The power to regulate admission, exclusion, and deportation 

lies exclusively with the federal government.  See DeCanas v. Bica, 424 U.S. 351, 354 (1976).  

Furthermore, Congress has delegated the authority to regulate immigration to the United States 

                                                           
1
 The term “deportation” has been largely replaced with the term “removal” in federal laws and regulations; 

however, the terms are used interchangeably for purposes of this motion.   



Attorney General and the Secretary of Homeland Security—not the judiciary.  8 U.S.C. § 1103 

(2006).  Because [the hospital] requests the Court to authorize the nonconsensual return of 

[patient] to his/her native country, it is asking the Court to involve itself in an area of law in 

which it lacks subject matter jurisdiction.  Thus, amici insist that the Court recognize the limits 

on its authority and that the Court decline to authorize [the hospital’s] transfer plan.             

ARGUMENT 

I.  THE COURT LACKS THE SUBJECT MATTER JURISDICTION TO AUTHORIZE 

THE TRANSFER PLAN 

 

 

[Use this section if the patient is being treated for a medical emergency in a hospital that is 

receiving Medicare funds from the federal government.  Be aware, however, that if the 

patient is not receiving emergency medical care from a Medicare participating hospital, 

this section should be replaced with a section describing applicable state patient-discharge 

law.] 

 

A. The Hospital’s Duties under the Emergency Medical Treatment and Active Labor Act       

 The Emergency Medical Treatment and Active Labor Act (EMTALA) is a federal 

statute, passed in 1986, that requires hospitals participating in the Medicare program 

(“participating hospitals”) to provide emergency medical services to all persons, regardless of 

ability to pay, citizenship, or legal status.  See 42 U.S.C. § 1395dd(b) (statute applicable to “any 

individual” regardless of eligibility for other medical benefits).  A major impetus for the passage 

of EMTALA was to prevent “patient dumping”—a practice in which hospitals refuse to give care 

to uninsured patients who are otherwise unable to afford medical services.  See Medicare 

Program; Clarifying Policies Related to the Responsibilities of Medicare-Participating Hospitals 

in Treating Individuals with Emergency Medical Conditions, 68 Fed. Reg. 53222, at *53223 

(Sept. 9, 2003) (noting that “Congress enacted these antidumping provisions in the Social 

Security Act because of its concern with an ‘increasing number of reports that hospital 



emergency rooms were refusing to accept or treat individuals with emergency conditions if the 

individuals did not have insurance”).     

 EMTALA requires participating hospitals to screen and stabilize all persons in need of 

emergency medical services.  See 42 U.S.C. § 1395dd(a), (b).   After stabilization, however, 

hospitals are permitted to discharge or transfer patients, provided that they have  an appropriate 

discharge or transfer plan.  See  42 C.F.R. § 482.43.  An appropriate transfer plan must ensure 

that the patient will be received at a facility that has adequate space, has agreed to provide 

necessary medical services, and where any risks to the patient’s health will be minimized.  42 

U.S.C § 1395dd(c).  Ordinarily, it would be lawful for a participating hospital to transfer a non-

consenting patient if the hospital complies with all requisite regulations.  See 42 U.S.C. § 

1395dd(b)(3).  However, as will be discussed infra, this case is unlike ordinary situations, 

because here, [the hospital] seeks this Court’s approval of a plan to forcibly expel [patient] from 

the United States—a power that this Court does not have.   

B.  The Power to Regulate Immigration, Naturalization, and Deportation Resides 

Exclusively with the Federal Government 

 

There is a firmly established principle that nation-states have the inherent authority to 

admit and exclude foreigners, as well as to set forth regulations upon which to determine 

admissibility and excludability. See Ekiu v. United States, 142 U.S. 651, 659 (1892).  The 

authority to admit and exclude foreigners is “an incident of sovereignty belonging to the 

government of the United States.”  The Chinese Exclusion Case, 130 U.S. 581, 609 (1889).  The 

Supreme Court has interpreted Article I of the United States Constitution as vesting control of 

immigration regulation with Congress.  See Plyer v. Doe, 457 U.S. 202, 237 & n.1 (1992) 

(Powell, J., concurring); Graham v. Richardson, 403 U.S. 365, 377 (1972); see also U.S. Const. 

art. 1, § 8, cl. 4.  Because of this interpretation, the Court has explained that Congress’s power to 



regulate immigration is plenary.
2
  See e.g., Sale v. Haitian Centers Council, Inc., 509 U.S. 155, 

201 (1993); Kleindienst v. Mandel, 408 U.S. 753, 765–66 (1972); Oceanic Navigation Co. v. 

Stranahan, 214 U.S. 320, 339 (1909).  Furthermore, the Court has expressed policy-based 

reasons justifying Congress’s power to regulate immigration and deportation.  Specifically, it has 

noted that immigration regulation is inextricably intertwined with other political functions and 

that Congress’s broad authority is essential for uniform regulation of foreign policy, national 

defense, international trade, and maintenance of a republican form of government.  See e.g., 

Harisiades, 342 U.S. at 588–89; Ekiu, 142 U.S. at 659; Head-Money Cases, 112 U.S. 580, 591–

95 (1884). 

Because of the extent of Congress’s power, the Court has recognized substantial limits on 

the judiciary’s ability to affect immigration law and regulation.   See e.g., The Chinese Exclusion 

Case, 130 U.S. 581 (1889); Harisiades v. Shaughnessy, 342 U.S. 580 (1952); Shaughnessy v. 

United States, 345 U.S. 206, 210 (1953) (“Courts have long recognized the power to expel or 

exclude aliens as a fundamental sovereign attribute exercised by the Government's political 

departments largely immune from judicial control.”); Fiallo v. Bell, 430 U.S. 787, 792 (1977) 

(“[O]ver no conceivable subject is the legislative power of Congress more complete than it is 

over” the admission of immigrants[.]).  As explained by Supreme Court Justice Felix 

Frankfurter: 

[T]he determination of a selective and exclusionary immigration policy was for 

the Congress and not for the Judiciary. The conditions for entry of every alien, the 

                                                           
2
 While the Court continues to refer to Congress’s power as plenary, amici note that the doctrine has been sharply 

criticized by academics, practitioners, and even Justices of the Supreme Court as being an impediment to the 

development of sound constitutional norms in immigration law.  See e.g., Fong Yue Ting v. United States, 149 U.S. 

698, 737 (1893) (Brewer, J., dissenting) (“Where are the limits to such powers to be found, and by whom are they to 

be pronounced?  Is it within legislative capacity to declare the limits?  If so, then the mere assertion of an inherent 

power creates it, and despotism exists.”); T. Alexander Aleinikoff, Detaining Plenary Power: The Meaning and 

Impact of Zadvydas v. Davis, 16 GEO. IMMIGR. L.J. 365,  386 (2002) (noting “the damage that the plenary power 

doctrine has done to immigration law for more than a century”); Hiroshi Motomura, Immigration Law After a 

Century of Plenary Power: Phantom Constitutional Norms and Statutory Interpretation, 100 YALE L.J. 545 (1990).   



particular classes of aliens that shall be denied entry altogether, the basis for 

determining such classification, the right to terminate hospitality to aliens, the 

grounds on which such determination shall be based, have been recognized as 

matters solely for the responsibility of the Congress and wholly outside the power 

of this Court to control. 

Harisiades v. Shaughnessy, 342 U.S. 580, 596–97 (1952) (Frankfurter, J., concurring).    

Although the judiciary’s ability to intervene in immigration matters is limited, Congress’s 

legislative authority is not absolutely immune from judicial review, and the judiciary is 

responsible for ensuring that the Constitution is upheld.  In fact, the Court has long recognized 

that Congress may not implement legislation that denigrates an immigrant’s human rights.  See 

e.g., Wong Wing v. United States, 163 U.S. 228 (1896) (declaring unconstitutional a law that 

authorized the imprisonment and hard labor for Chinese citizens without first having a criminal 

trial).  More recently, the Court has affirmatively stated that there are constitutional limits on 

Congressional power.  For example, in Zadvydas v. Davis. 533 U.S. 678 (2001), the Supreme 

Court noted that a federal statute that would permit the indefinite detention of immigrants in 

removal proceedings would be unconstitutional, explaining that Congress’s plenary power is 

“subject to important constitutional limitations.”  Id. at 695; see also INS v. Chadha, 462 U.S. 

919, 941–42 (1983) (“The plenary authority of Congress over aliens . . . is not open to question, 

but what is [able to be challenged] is whether Congress has chosen a constitutionally permissible 

means of implementing that power.”); Fiallo, 430 U.S. 793 n.5 (1977) (stating there is a “limited 

judicial responsibility under the Constitution even with respect to the power of Congress to 

regulate the admission and exclusion of aliens”).
3
  Yet, notwithstanding the judiciary’s authority 

to review the constitutionality of an immigration law, the ability to “regulate immigration is 

unquestionably exclusively a federal power,” DeCanas, 424 U.S. at 354 (emphasis added), and 

                                                           
3
 Amici applaud the Supreme Court for ensuring that the constitutional and human rights of aliens are respected and 

encourage the Court to continue to do so. 



state courts do not have the authority to override the intent and will of the United States 

Congress.    

Congress has exercised its extensive power by delegating to the Secretary of Homeland 

Security and the United States Attorney General the authority to deport persons.  8 U.S.C. § 1103 

(2006).  Procedurally,  

[a]n immigration judge [who receives authority under regulation of the Attorney 

General] shall conduct the proceedings for deciding . . . the deportability of an 

alien . . . . [and] [u]nless otherwise specified in this chapter, a proceeding under 

this section shall be the sole and exclusive procedure for determining whether 

an alien may be admitted to the United States or, if the alien has been so admitted, 

removed from the United States.  

 

8 U.S.C. § 1229a(a) (2006).  Because Congress has set forth the procedure by which a 

person is to be deported, state legislatures and courts are completely preempted from 

altering that mandate.  See Hines v. Davidowitz, 312 U.S. 52, 62 (1941) (noting that the 

federal power in the area of immigration, naturalization, and deportation is supreme). 

Therefore, without Congressional authority or express delegation from the United 

States Attorney General or the Secretary of Homeland Security, this Court, belonging to 

the State judiciary, cannot authorize [the hospital] to forcibly transfer [patient] to his/her 

native country.  The courts have recognized this limitation on their power.  For example, 

in United States v. Castillo-Burgos, 501 F.2d 217 (9th Cir. 1974), cert. denied, 419 U.S. 

1010, the district court sentenced the immigrant defendant to, inter alia, six months 

confinement, and upon completion of that sentence, to be deported.  Id. at 218.  The 

defendant appealed the sentence, and the Ninth Circuit held that the district court 

exceeded its authority in ordering the defendant to be deported, explaining, “Congress 

has enacted laws governing the admission, expulsion, and deportation of aliens.  Those 

laws delegate authority to order deportation to the Attorney General and not to the 



judiciary.” Id. at 219 (citations omitted).  Thus, it is undeniable that a court may not 

deport a person, unless it has been authorized to do so under the immigration rules and 

regulations.     

C.  There Is No Question Than An Order to Forcibly Repatriate an Immigrant Patient is 

Tantamount to a Deportation Order    

    

Amici emphasize that there is a distinction between this particular plan and most other 

patient-transfer plans, which the Court would have jurisdiction to authorize.  While on its face, 

this transfer plan may seem to involve only guardianship and health law, one cannot ignore its 

relation to immigration law.  Courts have recognized that when questions of subject matter 

jurisdiction arise, it is sometimes necessary to take “a broader inquiry into the nature of the claim 

rather than resolution of the issue by technical appellation.”  Jagiella v. Jagiella, 647 F.2d 561, 

565 (5th Cir. 1981).  Because this transfer plan calls for [patient’s] involuntary transfer to a 

foreign country, it is, at its core, an immigration action. 

In an analogous case, Montejo v. Martin Memorial Medical Ctr., 874 So.2d 654 (Fla. 

Dist. App. 2004), a Florida appeals court held that the lower court had overstepped its bounds by 

authorizing a patient discharge to Guatemala.  In Montejo, a Guatemalan laborer living in 

Florida, Luis Jimenez, was severely injured in a car accident after being hit by a drunken driver 

in February 2000.  Id. at 656.  After the accident, Jimenez was rushed to Martin Memorial 

Medical Center (“Martin Memorial”), where he was diagnosed as having suffered traumatic 

brain damage and other physical injuries.  Id.  The accident left Jimenez mentally incapacitated, 

and a court appointed Montejo Gaspar Montejo as his guardian.  Id.     

Jimenez was transferred from Martin Memorial to a nursing home in June 2000, but 

when his health deteriorated, he was readmitted to Martin Memorial on an emergency basis.  Id.  

In 2001, Montejo filed a guardianship plan seeking twenty-four-hour care for Jimenez at a 



hospital or nursing home for the subsequent twelve months.  Id.  However, Martin Memorial 

asserted that Montejo was not acting in Jimenez’s best interest and argued that it was unable to 

find a facility that would be willing to receive and care for Jimenez, whose immigration status 

made him ineligible for Medicaid or other public assistance.  Id.  Martin Memorial then sought 

and received court authorization of a transfer plan that called for Jimenez to be transported to a 

hospital in Guatemala, despite the guardian’s refusal to consent.  Id.  The guardian filed a notice 

of appeal, yet the next morning Martin Memorial forcibly transferred Jimenez.  Id.  Since 

arriving in Guatemala, there have been news reports that Jimenez “has received no medical 

care—just Alka-Seltzer and prayer . . . . [and that] his condition has deteriorated with routine 

violent seizures.”  Deborah Sontag, Immigrants Facing Deportation by U.S. Hospitals, N.Y. 

Times, Aug. 3, 2008, at A1.       

That case is instructive, because the appellate court held that the trial court’s order was 

void for lack of subject matter jurisdiction.  Montejo, 874 So.2d at 656, 658.  The court 

explained, “We therefore reverse because . . . the trial court lacked subject matter jurisdiction to 

authorize the transportation (deportation) of Jimenez to Guatemala.”  Id. at 658.
4
        

Montejo is the only court that amici are aware of that has directly addressed the issue of 

subject matter jurisdiction in a medical repatriation case,  but there is helpful precedent in other 

contexts.  For example, in United States v. Abushaar, 761 F.2d 954 (3d Cir. 1985), the Third 

Circuit Court of Appeals held that a district court lacked the authority to order an alien criminal 
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 Montejo also sued Martin Memorial in tort for false imprisonment.   Martin v. Martin Memorial Medical Center, 

Inc., 935 So.2d 1266 (Fl. Dist. Ct. App. 2006).  In Florida, false imprisonment has four elements: “1) the unlawful 

detention and deprivation of liberty of a person 2) against that person's will 3) without legal authority or ‘color of 

authority’ and 4) which is unreasonable and unwarranted under the circumstances.”  Id. at 1268 (citation omitted).  A jury 

ultimately found for the hospital because it did not conclude that the hospital’s actions were unreasonable under the 

circumstances.   See Deborah Sontag, Jury Finds for Florida that Deported Patient, N.Y. Times, July 27, 2009, at 

A10.        



defendant to serve his probationary period outside of the United States.  The Third Circuit 

explained that  

aliens may be deported only in accordance with the carefully designed federal 

statutory and regulatory scheme. . . .  The no-return condition [of the probation 

order] would short-circuit Congress’s scheme and assume unwarranted exercise 

of the Attorney General’s authority just as effectively as if the sentence had 

contained a direct order of deportation and exclusion. . . . Whether and how to 

initiate deportation procedures is exclusively the province of the Attorney 

General[.]   

 

Id. at 960–61.  Thus, the Third Circuit unambiguously stated that courts cannot issue rulings that 

call for a person to be deported—even when the broader context of the case involves issues 

normally within the court’s jurisdiction, such as criminal sentencing in Abushaar.    

Similarly, in United States v. Hernandez, 588 F.2d 346, 350 (2d Cir. 1978), the district 

court sentenced the defendant to five years imprisonment to be followed by twenty-five years of 

unsupervised parole, on the condition that the defendant serve his period of parole outside of the 

country.  On appeal, the defendant argued that the sentence was “tantamount to a judicial order 

of deportation and exclusion, and accordingly beyond the power of the district court to impose.”  

Id. at 350.  The Second Circuit agreed with the defendant, explaining,  

Nowhere in [the federal] statutory scheme is there a provision for a court to deport 

aliens sua sponte.  True, the sentence here did not explicitly order appellant 

deported.  But a no-return condition in lieu of a direct order of deportation is at 

best a distinction without a difference. The no-return condition would short-

circuit Congress's scheme and assume an unwarranted exercise of the Attorney 

General's authority just as effectively as if the sentence had contained a direct 

order of deportation and exclusion. . . . Congress might have given the courts a 

role in determining deportability. It chose not to, and courts have long recognized 

the Attorney General's exclusive power to admit or expel aliens . . . . 

 

Id. at 35. 

Courts have also recognized limits on their jurisdiction in family law cases when, as in 

the present case, the exercise of jurisdiction would have the effect of undermining federal 



immigration law.  For example, in In re Gonzalez, No. 00-00479-FC-28, 2000 WL 492102 (Fla. 

Cir. Ct. Apr. 13, 2000), a Florida state court recognized that it was unable to grant the petition of 

an alien-child’s uncle—a United States citizen—for custody of the child, who the federal 

immigration authorities had ordered to be returned to his father in Cuba.  Id. at *1.  

Notwithstanding the family law context of the case, the Gonzalez court recognized that it lacked 

subject matter jurisdiction.  Id.  The court thoughtfully noted, 

The state court cannot, by deciding with whom his custody should lie, subvert the 

decision to return him to his father and his home in Cuba . . . . The remedy sought 

in this court is custody of the child. While the court recognizes the many, many 

authorities that establish that domestic relations, family law, is an area reserved to 

the state courts, Petitioner fails to recognize the fundamental nature of his case—

it is an immigration case, not a family case.  

  

Id. at *4, *6 (emphasis added).  Here, as in Gonzalez, the area or law implicated by the case 

appears, at first, to be one that is traditionally reserved for the states; however, as in Gonzalez, if 

this Court were to authorize [patient’s] transfer, the Court would be subverting federal 

immigration law, which requires that a federal immigration judge, whose jurisdiction vests only 

after the government has filed a charging document, conduct a formal removal proceeding.  See 

8 U.S.C. § 1229a(a); 8 C.F.R. § 1003.14(a).  Thus, in both cases, the state judiciary lacks 

jurisdiction to implement the requested relief.      

The examples above demonstrate that, absent authorization from Congress or the 

appropriate federal agencies, the judiciary cannot involve itself in matters that have effects on 

immigration law and policy.  Thus, given the immigration consequences of the proposed transfer 

plan at issue here, this Court lacks the authority to enforce it.   

II. ENFORCING THE TRANSFER PLAN WOULD VIOLATE DUE PROCESS 



 Amici also emphasize that medical repatriations violate Due Process because they are 

deportations lacking the basic, requisite safeguards guaranteed to other persons in removal 

proceedings.   

Undocumented persons are entitled to the protection of the Due Process Clauses of the 

Fifth and Fourteenth Amendments.  See Plyer v. Doe, 457 U.S. 202, 215 (1982).  “That a 

person's initial entry into a State, or into the United States, was unlawful, and that he may for that 

reason be expelled, cannot negate the simple fact of his presence within the State's territory” and, 

thus, entitled to Due Process rights.  Id.     

It is a constitutional requirement that before a person be deported, they are provided with 

a hearing in which the issue of deportability is formally adjudicated: 

[I]t is not competent . . .  to cause an alien who has entered the country, and has 

become subject in all respects to its jurisdiction, and a part of its population, 

although alleged to be illegally here, to be taken into custody and deported 

without giving him all opportunity to be heard upon the questions involving his 

right to be and remain in the United States. No such arbitrary power can exist 

where the principles involved in due process of law are recognized. 

 

Kaoru Yamataya v. Fisher, 189 U.S. 86, 101–02 (1903).  At such a hearing, the 

government has the burden to prove deportability by clear, unequivocal, and convincing 

evidence, unless the government establishes that the alien came to the United States 

illegally, in which case the burden shifts to the alien to establish his entitlement to remain 

in the country.  8 C.F.R. § 1240.8(a), (c). Importantly, an alien in removal proceedings 

must be informed by the immigration judge of certain relief from deportation that he or 

she may be eligible for; this requirement has been called mandatory and a failure to do so 

would be a denial of Due Process.  See U.S. v. Muro-Inclan, 249 F.3d 1180, 1183 (9th 

Cir. 2001); 8 C.F.R. § 1240.49(a). 



 None of the procedural safeguards are present in this case.  The federal 

government has had no involvement here, and thus, there has been no formal adjudication 

as to [patient’s] legal status or eligibility to remain in the United States.  Without the 

formal commencing of a removal proceeding, the right to present evidence in [his/her] 

favor, or the ability to contest the government’s evidence, ordering [patient] to be 

deported would be a denial of Due Process and must not be permitted. 

CONCLUSION 

 For the foregoing reasons, amici urge the Court to deny [the hospital’s] proposed 

transfer plan.   
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 EXECUTIVE SUMMARY 

This report, a collaborative project of Seton Hall University School of Law’s Center for 

Social Justice (CSJ) and the Health Justice Program at New York Lawyers for the Public Interest 

(NYLPI), utilizes a human rights framework to critique the widespread but barely publicized 

practice of forced or coerced medical repatriations of immigrant patients.  Through this practice, 

private and public hospitals in the United States are engaged in unlawful, and frequently 

extrajudicial, deportations of ill or injured immigrant patients to medical facilities abroad, 

completely circumventing the federal government’s exclusive authority to deport individuals. 

While most medical repatriations occur in the shadows, there is enough information to 

establish that the U.S. is in systematic violation of its human rights obligations under a variety of 

treaties that the U.S. has signed and/or ratified. Overall, hospitals, non-governmental 

organizations (NGOs), journalists, and advocates have been able to document more than 800 

cases of attempted or successful medical repatriations across the United States in the past six 

years. As these medical deportations are likely to increase in frequency due to certain aspects of 

the Patient Protection and Affordable Care Act (PPACA), which will be discussed in more depth 

below, it is a particularly timely concern for both immigration and health care advocates.  

Furthermore, standing at the intersection of these two highly controversial and complex 

political issues—immigration and health care policy—the debate about medical repatriation, to 

the extent that people are aware of it, largely focuses on the illegality of the immigrant and the 

costs to hospitals.  In an effort to refocus the debate, this report takes a human rights-based 

approach to medical repatriation by examining (1) the fundamental human rights that all people 

should be afforded regardless of immigration status; and (2) the role of the U.S. in perpetuating 

this practice. The purpose of this report is to: 

• Raise awareness about the practice of medical repatriation before we begin to see the 

practice increase, which it is likely to do in the near future, and quantify the 

accompanying harm to both the immigrants that face forced or coerced medical 

repatriation and their family members. 

• Demonstrate how medical repatriation violates both international and domestic law. 



 

 

• Persuade the U.S. Department of Health and Human Services to track medical 

repatriations, impose sanctions on hospitals that perform involuntary medical 

repatriations and develop regulations that impose greater accountability for hospitals 

discharging patients to facilities abroad. 

• Encourage Congress to convene hearings on the practice and better comply with 

international human rights obligations. 

• Promote dialogue between the U.S. State Department and foreign consulates with the 

goal of developing a formal procedure for international medical transfers. 

• Impart to hospitals the importance and necessity of “informed consent” through 

disclosures of potentially severe immigration and health consequences regarding medical 

repatriation.  

• Contribute to the current dialogue on the need for more humane immigration and health 

care laws and policies, particularly in light of the passage of the PPACA, which will 

make the conditions under which medical repatriations occur more common. 

Why Does Medical Repatriation Happen? 

Generally, medical repatriation occurs when a hospital sends critically injured or ill 

immigrant patients back to their native country without their consent.  Although hospitals are 

required to provide emergency medical care to patients regardless of their immigration status, 

this obligation terminates once the patient is stabilized.  At this point, federal law requires 

hospitals to create a discharge plan and transfer patients to “appropriate facilities” that ensure the 

health and safety of the patient.  Unfortunately, many long-term care facilities, rehabilitation 

centers, and nursing homes are reticent to accept immigrant patients because many are ineligible 

for public health insurance due to their immigration status and cannot otherwise afford private 

health insurance.   

This combination of vulnerable immigrant patients and lack of a reimbursement stream 

for their care has contributed to a situation in which many hospitals take matters into their own 

hands.  Acting alone or in concert with private transportation companies, such hospitals are 

functioning as unauthorized immigration officers and deporting seriously ill or injured immigrant 

patients directly from their hospital beds to their native countries.  Such hospitals are engaging in 
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de facto deportations either without the consent of the immigrant patient or by exercising 

coercion to obtain consent. 

How Often Does Medical Repatriation Occur? Is It Increasing?   

The secrecy surrounding medical repatriations and the failure of federal or state agencies 

to monitor these de facto deportations makes it difficult to assess the true magnitude of the 

situation.  Despite this fact, hospitals, NGOs, journalists, and advocates have been able to 

document many cases of forced or coerced medical repatriations in the U.S.  A snapshot of cases 

from media and CSJ research indicates that there have been more than 800 cases of attempted or 

successful medical repatriations across the United States in the past six years.  CSJ has 

documented medical repatriation cases from 15 states; hospitals have deported these individuals 

to seven different countries including El Salvador, Guatemala, Honduras, Lithuania, Mexico, 

Philippines, and South Korea.  This count, however, does not include the many medical 

repatriations that went unreported by hospitals and the federal government. 

In all likelihood, the reduced allocation of federal funding under the PPACA will lead to 

more medical repatriations as hospitals, particularly those that provide a disproportionate amount 

of care to uninsured and publicly insured patients, face additional financial strain. Beginning in 

2014, the federal government will dramatically reduce Medicaid Disproportionate Share Hospital 

(DSH) payments.
1
 Historically, the federal government has distributed this funding to states to 

assist hospitals that provide a large volume of care to Medicaid and uninsured patients. Under 

health reform, millions of previously uninsured patients will become eligible for Medicaid. Since 

the number of uninsured patients is expected to decrease dramatically, the federal government 

will reduce the amount of DSH funding it distributes to states. Unfortunately, despite health 

reform, some patients, including many patients who may face medical repatriation, will remain 

uninsured. Faced with the prospect of decreased DSH payments, many hospitals that regularly 

treat this patient population may resort to medical repatriation in an effort to offset the costs of 

providing post-acute care to undocumented immigrants.
2
  

                                                           
1
 PATRICIA BOOZANG ET AL., NEW YORK STATE HEALTH FOUNDATION, IMPLEMENTING FEDERAL HEALTH CARE 

REFORM: A ROADMAP FOR NEW YORK STATE 62 (2010). 
2
 See generally Nina Bernstein, Hospitals Fear Cuts in Aid for Care to Illegal Immigrants, N.Y. TIMES (July 26 

2012) available at http://www.nytimes.com/2012/07/27/nyregion/affordable-care-act-reduces-a-fund-for-the-



 

 

Who Does Medical Repatriation Affect? 

Medical repatriation most obviously affects the lives, health, and well-being of 

immigrant, and at times even U.S. citizen, patients who have suffered a serious injury or illness. 

Hospitals have attempted to medically repatriate patients across a variety of age ranges with 

various immigration statuses, including a two-day-old U.S. citizen child born to undocumented 

immigrant parents, a nineteen-year-old lawful permanent resident, and an undocumented 

teenager who lived  in the U.S. for eighteen years prior to being repatriated.   

Medical repatriation also dramatically affects the lives of the patient’s family, both in the 

U.S. and abroad.  Medical repatriations often separate families in the U.S. at a time when family 

support is urgently needed.  Similarly, when critically injured or ill immigrants are repatriated to 

countries and families that do not have the resources or medical advances to care for them, 

family members are helpless to sustain the lives of their loved ones.   

What is the Harm That Follows Medical Repatriation? 

When critically ill or catastrophically injured immigrant patients are transferred to 

facilities abroad, their lives and health are often jeopardized because these facilities cannot 

provide the care they require and the transfers themselves are inherently risky, resulting in 

significant deterioration of a patient’s health, or even death.  This report documents some of 

these tragic stories: a nineteen-year-old girl who died shortly after being wheeled out of a 

hospital back entrance typically used for garbage disposal and transferred to Mexico; a car 

accident victim who died shortly after being left on the tarmac at an airport in Guatemala; and a 

young man with catastrophic brain injury who remains bed-ridden and suffering from constant 

seizures after being forcibly repatriated to his elderly mother’s hilltop home in Guatemala. 

Unfortunately, the U.S. has failed to provide an adequate process through which 

immigrants who are unlawfully repatriated can seek redress.  While there are some documented 

cases in which the hospital has admitted that it failed to obtain consent to transfer the patient 

abroad, immigration laws preclude the majority of unlawfully repatriated undocumented patients 

from returning to the U.S.  For example, once an immigrant who has been in the U.S. without 

                                                                                                                                                                                           
uninsured.html?pagewanted=all (noting the pressure that reduced DSH funding will place on hospitals that provide 

care to undocumented immigrants in need of emergency care).  
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lawful immigration status for over a year voluntarily departs from the country, s/he will be 

prohibited from returning to the U.S. for ten years, without special permission. Similarly, 

immigrants that voluntarily depart after more than six months (but less than a year) of unlawful 

status will be barred from reentering for three years, without special permission. Although the 

Immigration and Nationality Act (INA) establishes some form of recourse for immigrants who 

are ordered deported, these avenues are only available when a removal order exists.  When a 

patient is repatriated by a hospital, outside of the federal immigration process, no such order 

exists.  Thus, the U.S. effectively allows the hospital, a private actor, to circumvent the 

immigration process, leaving the immigrant patient without recourse to challenge serious 

immigration consequences of medical repatriation.  

 

MEDICAL REPATRIATION VIOLATES INTERNATIONAL HUMAN RIGHTS LAW AND 

DOMESTIC LAW 

The practice of repatriation violates a host of guaranteed human rights, including the right 

to a fair trial and due process; the right to life, liberty and personal security; the right to 

protection of the family; and the right to preservation of health and well-being.  International 

human rights law mandates that countries exercise due diligence in order to protect individuals 

within its borders from human rights violations.  Specifically, countries have a duty to prevent, 

investigate, and punish violations of human rights, and, when possible, ensure adequate 

compensation to victims as warranted for damages resulting from these violations.  Under this 

standard of due diligence, even when the violation of a human right is not the result of any 

governmental action, responsibility can be imputed to the country when it fails to fulfill its 

duties.  Because the U.S. has failed to exercise due diligence and enact a domestic legislative 

scheme to protect immigrant patients’ rights, it is in systematic violation of the human rights 

obligations it has under a variety of treaties.  

Medical Repatriation Violates Due Process 

When hospitals remove immigrant patients from the U.S. against their will or under 

coercion, this action is tantamount to a de facto deportation, which violates the patients’ right to 

due process.  The U.S. is bound to protect immigrants’ rights to due process under both 

international law and the U.S. Constitution.  The United States has ratified a number of 



 

 

international treaties that mandate protection of the right to due process for immigrants, 

including the International Covenant on Civil and Political Rights (ICCPR), and the American 

Declaration on the Rights and Duties of Man (American Declaration). In addition, although the 

U.S. has not yet ratified the American Convention on Human Rights (American Convention) or 

the International Covenant on Economic, Social, and Cultural Rights (ICESCR), it has signed 

both treaties and thereby obligated itself not to engage in actions that would undermine the 

object and purpose of the treaties. The Fifth and Fourteenth Amendments of the U.S. 

Constitution also guarantee immigrants the right to due process.  

Medical Repatriation Violates Rights to Life and Preservation of Health and Well-Being  

When critically ill or catastrophically injured immigrant patients are transferred to 

facilities abroad that cannot adequately provide the care they require, their health, and in some 

instances even their lives, are put in jeopardy.  Accordingly, these patients’ rights to life and 

preservation of health and well-being are undermined.  These rights are protected by the ICCPR, 

the American Convention, the American Declaration, and the ICESCR.  Regrettably, the U.S.’s 

current legislative scheme restricts immigrants’ access to public health programs, limits 

hospitals’ ability to seek reimbursement for the care they provide to uninsured immigrants, 

inadequately enforces existing protections regarding patient dumping and federal discharge laws, 

and fails to create a regulatory framework concerning informed consent.  Thus it does not protect 

immigrant patients’ rights to life and preservation of health. 

 

CONCLUSION 

The practice of forced or coerced medical repatriation violates international and U.S. law 

and must be curtailed.  The federal government has failed to remedy serious deficiencies in its 

overall legislative scheme, particularly with respect to patients’ rights to due process, life, and 

the preservation of health and well-being. These deficiencies have very real and sometimes fatal 

consequences for immigrant patients, who find themselves back in their native countries, 

separated from their families, and in need of critical care they are unable to access. As medical 

deportations are likely to increase in frequency in the near future, there is an urgent need for state 



 

9 

 

and federal governments to address the issue of medical repatriation and prevent the escalation of 

these human rights violations.  

 

RECOMMENDATIONS 

To the U.S. Congress: 

• Convene hearings to investigate the practice of unlawful medical repatriations by private 

hospitals under international and domestic law. 

• Repeal all laws that impose bars to Medicaid benefits based upon immigration status. 

 

To the Department of Health and Human Services: 

• Immediately promulgate regulations that prohibit and impose sanctions on any hospital 

that performs an involuntary repatriation. 

• Develop a process by which hospitals must document and report international patient 

transfers. 

• Develop an auditing process through which the department can monitor compliance with 

such rules and regulations. 

 

To the Department of State: 

• Engage in a dialogue with foreign consulates within the U.S. and implement a formal 

procedure for international medical transfers, so that transfers can be verified with 

receiving hospitals prior to the issuing of travel documents. 

 

To Hospitals: 

• In the absence of state or federal regulations, establish protocols to ensure that consent to 

international transfers is informed, which would include disclosure of potential 

immigration consequences.  

• Confirm (in cooperation with foreign consulates) that destination hospitals can provide 

the necessary long-term care before a transfer is deemed viable. 

• Train hospital social workers and advocates on the special issues of working with 

immigrants, both documented and undocumented.  

 

To States: 

• Repeal any bars to funding for means-tested and long-term medical care based on 

immigration status. 

• Establish a fund for long-term care for catastrophically injured immigrants. 

 

To State Courts: 

• Acknowledge federal preemption limitation on jurisdiction when discharge proceedings 

involve de facto deportations. 

• Stay any orders of international discharge until determinations of immigration status, 

removability, and potential relief have been rendered by an Immigration Court. 



 

 

• Direct any appointed guardians to consider immigration consequences when acting on 

behalf of the patient and seek independent assessment of the patient’s situation  

 

To Community Groups and Advocates: 

• Document cases of actual or threatened medical deportation.  

• Raise awareness concerning discharge and language access rights and Emergency 

Medicaid. 

• Create a rapid response working group to assist undocumented immigrants at risk of 

medical deportation.  

  




