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Summary. The undocumented immigrant population in the United States is largely low-
income and likely to be uninsured.1 Although hospitals are required to provide emergency 
medical treatment to all persons, regardless of immigration status, problems arise when 
these patients are stabilized and need to be transferred to long-term-care facilities that 
are not mandated to accept them if they lack insurance. As hospitals find themselves un-
able to discharge uninsured immigrants to other facilities, they are increasingly "deport-
ing" such patients to their native countries. The recent ruling in the first known legal chal-
lenge to this practice of "medical repatriation" sends mixed messages concerning the ex-
tent of liability hospitals may face: The appellate court had found the hospital's actions to 
be unlawful, yet the jury found that the hospital's unlawful detention and deprivation of the 
patient's liberty without legal authority or consent was not unreasonable or unwarranted 
under the circumstances and thus awarded no damages. This commentary analyzes the 
legal and ethical challenges to medical repatriation in the aftermath of the case. 
 
Undocumented Immigrants and Emergency Care. In 1986, Congress enacted the 
Emergency Medical Treatment and Active Labor Act (EMTALA) to ensure public access 
to emergency services regardless of ability to pay.2 However, the hospital's obligations 
terminate upon stabilization of the patient's condition.3 In accordance with Medicaid regu-
lations, hospitals must devise appropriate discharge plans.4 The hospital must also ar-
range for initial implementation of the discharge plan5 and transfer the patient to the ap-
propriate post-acute-care facility.6 It is extremely unlikely that a rehabilitation center or 
nursing home would agree to accept the transfer of a patient without the good prospect of 

 
1.  For example, in New York State, a recent study found that nearly 30% of the state's 2.3 million uninsured persons are nonciti-

zens and noncitizens are three times as likely as citizens to be uninsured. United Hospital Fund, Characteristics and Health 
Coverage of New York's Noncitizens, July 17, 2009. 

 
2.  EMTALA, 42 U.S.C. §§ 1320b-7(a)(1), (d), (f), 1396b(v). 
 
3.  42 U.S.C. § 1395dd. 
 
4.  42 C.F.R. § 482.43. 
 
5.  42 C.F.R. § 482.43(c)(3). 
 
6.  42 C.F.R. § 482.43(d). 
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payment. Unless undocumented immigrants fall within one of the narrow exceptions for 
Medicaid coverage, there will be no payment. It is this gap in funding, combined with the 
proliferation of private medical-transfer companies, that has led to medical repatriations. 
 
Jimenez Decision. The Jimenez case comes when Congress is considering massive 
overhauls of both the health-care and immigration regimes. It illustrates the urgent need 
to reform both systems. Immigrant advocates view these forced transfers of seriously ill 
patients to nations that cannot provide adequate medical care as immoral patient dump-
ing and lawless deportation. Hospitals argue that it is unjust for them to be forced to 
provide indefinite care at skyrocketing costs, with the federal government refusing to re-
imburse them. 
 
In February 2000, an undocumented Guatemalan laborer named Luis Alberto Jimenez 
was severely injured when the car in which he was riding was struck by another vehicle. 
Jimenez was rushed to Martin Memorial Medical Center [hereinafter "the hospital"] and 
was diagnosed as having sustained traumatic brain damage and other severe physical 
injuries.7 The hospital provided medical care to Jimenez until June 2000, when it trans-
ferred him to a nursing home.8 Because the accident left Jimenez totally incapacitated, 
a court appointed Montejo Gaspar Montejo as his legal guardian.9 
 
Jimenez's health deteriorated at the nursing home, and by January 2001 he was readmit-
ted to the hospital for emergency treatment.10 In November 2001, Jimenez's guardian 
Montejo filed a guardianship plan seeking ongoing care for Jimenez at a hospital or nurs-
ing home.11 When the hospital could not find a long-term-care facility that would accept 
Jimenez, it intervened in the guardianship matter to seek a court order authorizing it to 
unilaterally return Jimenez to his native Guatemala.12 On June 27, 2003, over the objec-
tions of Jimenez and Montejo, the Circuit Court granted the order allowing the hospital to 

 
 
7.  Montejo Gaspar Montejo v. Martin Memorial Medical Center, 874 So.2d 654 (Fla. Dist. Ct. App. 2004). 
 
8.  Id. at 656. 
 
9.  Id. 
 
10.  Id. 
 
11.  Id. 
 
12.  Id. 
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charter a private plane and medical attendant to forcibly return Jimenez to Guatemala.13 
Montejo moved for rehearing, but it was denied on July 9th. On that same day, Montejo 
filed a notice of appeal along with an emergency motion for a stay pending appeal. How-
ever, the very next morning, before the court had an opportunity to rule on the emergency 
stay,14 the hospital forcibly ushered Jimenez (via private plane) to a hospital in Guatemala 
that could not treat brain injuries. It in turn discharged him to his elderly mother's house in 
a mountainous region of Guatemala, where he remains. A New York Times reporter who 
visited Jimenez in the summer of 2008 found him largely confined to his bed and suffering 
from routine seizures.15 He had not received medical care for over five years. 
 
Notwithstanding Jimenez's "deportation" by the hospital, Montejo appealed the lower court's 
order authorizing the forced repatriation and argued that the hospital was not an "interested 
party" in the guardianship proceedings. On May 5, 2004, the Florida District Court of Appeal 
ruled that, in light of the financial burden at stake, the hospital was "affected by the outcome 
of the proceeding" and, therefore, an interested party to the guardianship proceedings.16 
The hospital asserted that Jimenez's discharge to Guatemala had rendered the appeal 
moot, particularly because any decision as to his return would be preempted by federal im-
migration law.17 The court found that the appeal was not moot, because of the hospital's role 
in removing Jimenez before the court had an opportunity to resolve the legal issues, the im-
portant issue at stake, and the potential for repetition.18 Moreover, the court noted that the 
hospital's preemption argument actually served to strengthen Montejo's claim; it ruled that 
the lower court's order allowing the hospital to repatriate Jimenez was invalid, as it was pre-
empted by federal law regulating immigration. Therefore, the lower court had lacked subject-
matter jurisdiction. Finally, the Florida appeals court ruled that there was no competent sub-
stantial evidence to support the hospital's discharge of Jimenez to Guatemala.19 

 
 
13.  Id. 
 
14.  According to Montejo, notwithstanding the circuit court's order that the hospital file a response to the motion for a stay by 10:00 

a.m. the following day, the hospital proceeded to remove Jimenez to Guatemala at 7:00 a.m. that day. Montejo v. Martin Me-
morial, 935 So. 2d 1266, 1268 (Fla. Dist. Ct. App. 2006). 

 
15.  Deborah Sontag, Jury Rules for Hospital that Deported Patient, N.Y. Times, July 26, 2009, at A10. 
 
16.  Id. The hospital asserted that it spent over $1 million on Jimenez's care, only $80,000 of which was reimbursed by Medicaid. 
 
17.  Id. at 656. 
 
18.  Id. at 657. 
 
19.  Id. at 658. At the evidentiary hearing that was required in order for the hospital to be able to discharge Jimenez, the hospital 

was obligated to show that he would be discharged to an "appropriate facility," one that in this case could provide the trau-

 

 
LexisNexis® Emerging Issues Analysis 
 
Lori A. Nessel on  

The Legality and Ethics of Medical Repatriation 

 

T O T A L  S O L U T I O N S  

LexisNexis, Lexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., used under license. Matthew Bender is a registered trademark of Matthew Bender Properties Inc. 

Copyright  © 2009 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. 

Research Solutions 

http://www.lexis.com/research/slft?cite=39333520536F2E32642031323636&keyenum=15451&keytnum=0
http://law.lexisnexis.com/
http://www.lexisnexis.com/academic/
http://risk.lexisnexis.com/
http://www.lexisnexis.com/corporate/
http://www.lexisnexis.com/gov/


 
 

 
 
 
 
 

Legal      Academic     Risk & Information  Analytics     Corporate & Professional     Government 
 
 

 
- 4 - 

 
LexisNexis® Emerging Issues Analysis 
 
Lori A. Nessel on  

The Legality and Ethics of Medical Repatriation 

 

T O T A L  S O L U T I O N S  

LexisNexis, Lexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., used under license. Matthew Bender is a registered trademark of Matthew Bender Properties Inc. 

Copyright  © 2009 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. 

Research Solutions 

Approximately four months after the court of appeals reversed the lower court, Montejo 
sued for monetary damages, alleging that the hospital's action in confining Jimenez in the 
ambulance and airplane constituted false imprisonment under Florida law. The trial court 
dismissed the false-imprisonment claim with prejudice, and Montejo appealed. On appeal, 
the hospital asserted that it should be shielded from liability because it had acted to repatri-
ate Jimenez pursuant to a court order that was lawful at the time, even if it was subse-
quently overturned. According to the hospital, the fact that it had acted pursuant to a then-
valid court order also signified that its actions were not "unreasonable and unwarranted."20 
 
On August 23, 2006, the Court of Appeal reversed the trial court, finding that the hospi-
tal was not entitled to absolute immunity, as it did not act in furtherance of a court or-
der.21 The court also found that the hospital was not entitled to qualified immunity, be-
cause it was not a state actor and was motivated primarily by a private interest.22 
 
Notwithstanding the rulings by the Court of Appeal that the hospital had acted without 
legal authority, the matter was remanded for a factual determination as to whether Mar-
tin Memorial Hospital's actions were unreasonable and unwarranted under the circum-
stances, and if so, what damages were due. 
 
On July 27, 2009, notwithstanding the judge's instruction that, as a matter of law, the 
Court of Appeal had already ruled that Jimenez had been (1) unlawfully detained (2) 
without legal authority and (3) against his guardian's will, thereby satisfying three of the 
four elements for false imprisonment under Florida law, the jury nevertheless found that 
the hospital's actions were not "unreasonable and unwarranted under the circum-

 
matic-brain-injury rehabilitation he needed. There were appropriate facilities in Florida, but they refused to accept Jimenez be-
cause he did not qualify for Medicaid funding. The trial court found that Jimenez had reached a "therapeutic plateau" and that 
Montejo was not acting in Jimenez's best interests by advocating for his stay in a hospital that "as an acute care facility, cannot 
provide for [his] long-term therapy needs." Id. at 657. In order to satisfy its obligations for appropriate discharge under both its 
internal regulations and federal law, the hospital relied upon a letter from the Vice Minister of Public Health in Guatemala at-
testing to Guatemala's willingness to find an appropriate no-cost facility for Jimenez. The appeals court held that this letter was 
inadmissible hearsay, and, even if admissible, lacked the specificity required by both federal regulations and the hospital's pro-
cedures for discharge. According to the Florida Court of Appeal, the only admissible evidence was testimony from an expert on 
the Guatemalan public healthcare system who testified as to the nonexistence of any facilities providing traumatic-brain-injury 
rehabilitation in Guatemala. Id. at 658. 

 
20.  The elements of a false-imprisonment cause of action under Florida law include: the unlawful detention and deprivation of lib-

erty of a person; against that person's will; without legal authority or "color of authority"; which is unreasonable and unwar-
ranted under the circumstances. Montejo v Martin Memorial, 935 So.2d at 1268. 

 
21.  Id. at 1270. 
 
22.  Id. at 1271. 

http://law.lexisnexis.com/
http://www.lexisnexis.com/academic/
http://risk.lexisnexis.com/
http://www.lexisnexis.com/corporate/
http://www.lexisnexis.com/gov/


 
 

 
 
 
 
 

Legal      Academic     Risk & Information  Analytics     Corporate & Professional     Government 
 
 

 
- 5 - 

 
LexisNexis® Emerging Issues Analysis 
 
Lori A. Nessel on  

The Legality and Ethics of Medical Repatriation 

 

T O T A L  S O L U T I O N S  

LexisNexis, Lexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., used under license. Matthew Bender is a registered trademark of Matthew Bender Properties Inc. 

Copyright  © 2009 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. 

Research Solutions 

stances," the final element required for false imprisonment under Florida law. In a court-
room that was reported to have been filled with hospital supporters throughout the trial, 
the jury found that the hospital did not owe any monetary damages to Jimenez.23 
 
Impact of Jimenez Decision on Medical Repatriation. What impact will the Jimenez de-
cision have on hospitals seeking to discharge immigrant patients who still need expensive 
medical treatment? Certainly, the Jimenez litigation garnered public attention to what has 
been described by the New York Times as a "little-known but apparently widespread prac-
tice."24 But the practice of hospitals engaging in repatriating uninsured immigrants, most of-
ten against their wishes, illustrates the failings of both our health care and immigration re-
gimes. When hospitals forcibly send immigrants back to their native countries, they are es-
sential enforcing federal immigration laws absent any federal oversight or accountability. 
 
There are two basic and distinct messages sent by the Jimenez decision. On the one 
hand, the jury did not find any monetary liability for Martin Memorial Hospital, seeming 
to signal a green light to similarly situated hospitals debating whether to forcibly repatri-
ate uninsured immigrants. However, the Court of Appeal also ruled that the hospital re-
patriation was unlawful, as the court was preempted by federal law from immigration 
regulation and thus lacked subject-matter jurisdiction to rule on what was at its heart an 
immigration matter. Moreover, the Court of Appeal ruled that the hospital was not pro-
tected by the doctrine of qualified immunity, as it was acting to further a private interest. 
Based on these aspects of the Court of Appeal ruling, hospitals considering following 
the same course might well be facing liability in the future. 
 
But it is also important to keep in mind that the finding of no liability in the Jimenez case was 
limited to Florida law on false imprisonment. As a matter of policy, the California Medical As-
sociation responded to media coverage of the forced repatriation of Jimenez with a declara-
tion in opposition to the forced repatriation of patients, and the issue is also under considera-

 
 
23.  MoreLaw Lexapedia, at http://morelaw.com/verdicts/case.asp?n=43200CA000715&s=FL&d=40765 (last visited Oct. 5, 2009). 

According to the New York Times coverage, the jury also lacked any Hispanic members. Deborah Sontag, Jury Rules for Hos-
pital that Deported Patient, N.Y. Times, July 26, 2009, at A10. 

 
24.  Deborah Sontag, Immigrants Facing Deportation by U.S. Hospitals, N.Y. Times, Aug. 3, 2008 (also published as Deported, by 

U.S. Hospitals, N.Y. Times, Aug. 3, 2008, at A1). Sontag cites a few hospitals and consulates for a snapshot of: 96 immigrants 
a year repatriated by St. Joseph's Hospital in Phoenix, Arizona; 6 to 8 patients a year flown to their homelands from Broward 
General Medical Center in Fort Lauderdale, Florida; 10 repatriated to Honduras from Chicago since early 2007; and 87 medical 
cases involving Mexican nationals and 265 involving immigrants injured while crossing the border handled by the Mexican 
Consulate in 2007, most of which ended in repatriations. 
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tion by the American Medical Association.25 While the Jimenez decision is believed to be the 
first legal ruling on the issue of medical repatriation, attorneys seeking to protect their immi-
grant clients from medical repatriation have a number of potential arguments. 
 
International Human-Rights-Based Challenges. Attorneys can argue that private en-
tities such as hospitals are engaging in deportation absent any due process as guaran-
teed by international human-rights instruments that the United States has ratified or 
signed, such as the International Covenant on Civil and Political Rights (ICCPR)26 and 
the American Convention on Human Rights.27 
 
Medical repatriation can also be challenged as a violation of the internationally recognized 
right to health, as guaranteed by the Universal Declaration of Human Rights,28 the Inter-
national Covenant on Economic, Social and Cultural Rights,29 and the Convention on the 
Rights of the Child.30 Furthermore, President Obama has recently signed the United Na-
tions Convention on the Rights of Persons with Disabilities.31 Among other provisions, this 
Convention mandates that state parties, such as the United States, "take … all necessary 
measures to ensure the protection and safety of persons with disabilities in situations of 

 
 
25.  See Doctors Study Repatriation of Uninsured, N.Y. Times, Nov. 11, 2008, at A18. 
 
26.  Ratified by the U.S. in 1992. Article 13 guarantees that an "alien[] lawfully in the territory" may be expelled "only in pursuance 

of a decision reached in accordance with law and shall … be allowed to submit the reasons against his expulsion and to have 
his case reviewed by, and be represented for the purpose before, the competent authority or a person or persons especially 
designated by the competent authority." The Human Rights Committee, charged with interpreting the ICCPR, has clarified that 
"lawfully in the territory" includes noncitizens who wish to challenge the validity of a deportation order. According to the Human 
Rights Committee, "[I]if the legality of an alien's entry or stay is in dispute, any decision on this point leading to his expulsion or 
deportation ought to be taken in accordance with Article 13." 

 
27.  The United States signed the American Convention on Human Rights in 1977. Pursuant to Article 8, para. 1, "every person has 

the right to a hearing, with due guarantees and within a reasonable time, by a competent, independent, and impartial tribunal, 
previously established by law… for the determination of his rights and obligations…." For a more complete discussion of the in-
ternational human rights instruments that mandate the right to due process before expulsion, see U.N. General Assembly, Hu-
man Rights Council, Report of the Special Rapporteur on the human rights of migrants, Mission to the United States of Amer-
ica: Promotion and Protection of all Human Rights, Civil, Political, Economic, Social and Cultural Rights, Including the Rights to 
Development (Mar. 5, 2008). 

 
28.  Art. 25, G.A. res. 217A (III), at 71, U.N. GAOR, 3d Sess., 1st plen. mtg., U.N. Doc A/810 (1948) (available in volume 10 of Im-

migration Law and Procedure and on lexis.com at 10-1 United Nations Documents - Treaties Article 25). 
 
29.  G.A. res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 49, UN Doc. A/6316 (1966). 
 
30.  G.A. res. 44/25, annex, 44 U.N. GAOR Supp. (No. 49) at 167, U.N. Doc. A/44/49 (1989). 
 
31.  Available at, e.g., http://www.un.org/disabilities/default.asp?id=150 (last visited Oct. 5, 2009). 
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risk, including … humanitarian emergencies."32 The Special Rapporteur on Health has 
also stressed that undocumented immigrants are one of the most vulnerable segments of 
society and must not be denied their human right to medical care.33 
 
Immigration-Based Remedies. Immigrants facing medical repatriation may also have 
claims to relief from removal that could be pursued in immigration court. For example, 
depending upon the medical needs of the client and the existence or lack of appropriate 
medical care in the native country, as well as the social treatment or acceptance of per-
sons with similar disabilities, attorneys may be able to pursue relief under Article 3 of 
the United Nations Convention Against Torture or seek asylum protection.34 Attorneys 
should interview their clients and conduct country-based research to ascertain how per-
sons with similar disabilities are treated in the native country and whether free medical 
care is available. If undocumented patients have been in the United States for at least 
ten years continuously, attorneys should ascertain whether deportation would result in 
extreme and exceptionally unusual hardship to a U.S.-citizen or lawful-permanent-
resident family member. If so, the attorney should pursue a remedy known as cancella-
tion of removal.35 Depending upon the country of nationality, there may be other reme-
dies available, such as temporary protected status.36 Finally, attorneys should inquire as 
to the cause of the injury, as there are special U visas available for victims of violent 
crimes who are willing to assist the government in a criminal investigation.37 
 
In terms of constitutional remedies, if an uninsured immigrant can establish that the hospi-
tal is a state actor, there may well be liability for violations of the Fourteenth Amendment 
rights to due process and equal protection. 
 

 
 
32.  See art. 11, Convention on the Rights of Persons with Disabilities, art. 11, available at, e.g., http://www.un.org/disabilities/ 

default.asp?id=150 (last visited Oct. 5, 2009). 
 
33.  Fact Sheet No. 31, World Health Organization and Office of the UNHCR, The Rights to Health, at 20 (2008), available at 

http://www.who.int/hhr/news/Right_to_Health_factsheet31.pdf (last visited Oct. 5, 2009). 
 
34.  8 C.F.R. § 208.16(c) (withholding of removal pursuant to the Convention against Torture); Immigration and Nationality Act § 

208, 8 U.S.C. § 1158 (asylum procedures). 
 
35.  INA § 240A(b), 8 U.S.C. §1229b(b). 
 
36.  INA § 244, 8 U.S.C. §1254a; 8 C.F.R. pt. 244. 
 
37.  INA §101(a)(15)(U), 8 U.S.C. §1101(a)(15)(u). 
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Are There Any Decent Solutions? The problem is that, absent congressional action to re-
form the health-care system so as to include all persons, regardless of immigration status, 
in the right to medical treatment in circumstances beyond emergency care, the options are 
bleak. Some scholars have advocated involving the Department of Homeland Security in 
the process so as to ensure that there is some degree of due process.38 Certainly, the fed-
eral government, rather than individual hospitals, is the appropriate authority for enforcing 
the nation's immigration laws. However, encouraging hospitals to report the immigration 
status of patients is ill advised and raises a host of dangers. For example, it would be det-
rimental to the broader public health if undocumented immigrants are chilled from seeking 
emergency medical care for fear that they will be put in removal proceedings. 
 
Need for Congressional Reform. Medical repatriation points out the dire need for reform of 
our immigration and health-care regimes. If there were comprehensive immigration reform, a 
large portion of the undocumented population might be able to regularize its immigration 
status and then qualify for insurance. Similarly, if the health-care system were reformed to in-
clude coverage for undocumented immigrants, hospitals would be free to devise appropriate 
discharge plans and would not have an incentive to repatriate the gravely ill. Absent such re-
form, a strong rebuke of the practice by the AMA, or findings of liability by the courts, the 
murkiness will continue, and along with it, the unethical practice of medical repatriations. 
  
Also read Azmina Aboobaker, The Hippocratic Oath and the Repatriation of Uninsured 
Noncitizens, 2009 Emerging Issues 4403. 
 
Click here for more Emerging Issues Analyses related to this Area of Law. 

 

 
About the Author. Lori A. Nessel is a Professor of Law and Director of the Center 
for Social Justice at Seton Hall University School of Law. She runs an Immigration & 
Human Rights Clinic that represents immigrants in removal proceedings including 
claims for asylum and relief under the Violence Against Women Act. She regularly 
teaches immigration and naturalization law and comparative refugee law and has 
authored numerous articles on immigration and international human rights. 
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